STATE OF MICHIGAN
MACOMB COUNTY CIRCUIT COURT
TWO M PROPERTIES, LLC,

Plaintiff,
Case No. 2014-1068-CB

VS.

SLA-MI-UTICA, LLC and TALMER
BANK & TRUST, the successor in interest to
COMMUNITY CENTRAL BANK,

Defendants.
/

OPINION AND ORDER

Defendants have filed a motion for summary digpmsiin lieu of filing an answer.

Plaintiff has filed a response and requests treatithtion be denied.
Factual and Procedural Background

Plaintiff and Defendant SLA-Utica, LLC (“SLA”) owadjoining parcels of commercial
real property in Utica, MI. In 1977, Plaintiff'srgdecessor in title erected a fence/barrier that
created a boundary between the two properties. edexy the fence is not located on the actual
property line; rather, the location of the fence lagted to separate approximately 459 square
feet of SLA’s property (“Disputed Property”) frorhd remainder of SLA’s property. Due to the
barrier, Plaintiff, and its precessors in title aadants have had exclusive access to the Disputed
Property for the last 36 years.

In its complaint, Plaintiff seeks to quiet titlettoe Disputed Property in its favor based on

the doctrine of adverse possession and/or pres&igasement.



On April 21, 2014, Defendants filed their instanbtion for summary disposition on
statute of limitation grounds in lieu of filing amswer. Plaintiff has since filed a response and
requests that Defendants’ motion be denied.

Sandard of Review

While Defendants purport to seek summary dispmspursuant to MCR 2.116(C)(8) and
(10), the sole basis for their motion is that Riffis claims violate the applicable statute of
limitations. As a result, their motion actuallyeke summary disposition pursuant to MCR
2.116(C)(7).

MCR 2.116(C)(7) permits summary disposition whdre tlaim is barred because of
release, payment, prior judgment, immunity granbgdlaw, statute of limitations, statute of
frauds, an agreement to arbitrate, infancy or oth&ability of the moving party, or assignment
or other disposition of the claim before commencaineé the action. In reviewing a motion
under MCR 2.116(C)(7), the Court accepts as truie ghaintiff's well-pleaded allegations,
construing them in the plaintiff's favoianley v Mazda Motor Corp, 239 Mich App 596, 600;
609 NW2d 203 (2000). The Court must consider affits, pleadings, depositions, admissions,
and documentary evidence filed or submitted bypdugies when determining whether a genuine
issue of material fact existsld. Where a material factual dispute exists such taetual
development could provide a basis for recovery,many disposition is inappropriateKent v
Alpine Valley Si Area, Inc, 240 Mich App 731, 736; 613 NW2d 383 (2000). Wheo material
facts are in dispute, whether the claim is barseal gquestion of lawld

Arguments and Analysis



In support of their motion, Defendants contend #laintiff's claim violates the 15 year
catch-all statute of limitations set forth in MCIO@5801. Section 5801 provides, in pertinent
part:

No person may bring or maintain any action forrdevery or possession of any
lands or make any entry upon any lands unlesg, tféeclaim or right to make
entry first accrued to himself or to someone thtowghom he claims, he
commences the action or makes the entry withinpréods of time prescribed
by this section.

4) In all other cases under this section, the periddhotations is 15
years.

Case law has interpreted this statute in the fafigumanner:

A claim of adverse possession requires clear agdrdgroof that possession has
been actual, visible, open, notorious, exclusieatiauous, and uninterrupted for
the statutory period of fifteen yeafiiomas v Rex A Wilcox Trust, 185 Mich App
733, 736; 463 NW2d 190 (1990). These are not amyitrequirements, but the
logical consequence of someone claiming by advessession having the
burden of proving that the statute of limitatiorastexpired. To claim by adverse
possession, one must show that the property ownercord has had a cause of
action for recovery of the land for more than ti&tgory period A cause of
action does not accrue until the property ownereabrd has been disseised of
the land. MCL 600.5829. Disseisin occurs when tae bwner is deprived of
possession or displaced by someone exercising ¢laeerg and privileges of
ownership. Black's Law Dictionary (4th ed.), pp.85%9. Kipka v Fountain,
198 Mich App 435, 439; 499 NW2d 363 (1993).

While Defendants contend that Plaintiff was reedito filed an action to quiet title to the
Disputed Property within 15 years after its claorthe property accrued (i.e. 15 years after the
fence was erected), the applicable statute of dimoibs is actually imposed on the property
owner of record rather than the party who has adheipossessed the property at issue. Indeed,
once a party adversely possesses the property afmecord’s land, the property owner has 15
years to file an action and recover the laiBgach v Lima Twp, 283 Mich App 504; 770 NW2d
386 (2009). Accordingly, contrary to DefendantsSertion, the applicable statute of limitations

actually runs against them rather than againsh#ffai



In their motion, Defendants’ rely on this Court'spi@®on and Order inLudwig v
Benefield, et al., Macomb Circuit Court Case No 2012-3370-CH. Howgewbe Court has
reviewed Ludwig, but does not find its holding persuasive in tbése. Ludwig involved a
situation where both parties had used the landsaiei for over 15 years, which created a dispute
over which party possessed the property. Thatutksprevented plaintiff from satisfying the
exclusivity requirement needed to establish advgrsssession. In this case, it appears
undisputed that Plaintiff has had sole possessibrthe Disputed Property for 36 years.
Accordingly, this case is clearly distinguishableoni the facts presented ibudwig.
Consequently, Defendants’ contention is withoutitreard their motion must be denied.

Conclusion

For reasons as stated above, Defendants’ motiosuimmary disposition is DENIED.

Pursuant to MCR 2.602(A)(3), the Court states thigstmatter remains OPEN.

IT 1S SO ORDERED.

/sl John C. Foster
JOHN C. FOSTER, Circuit Judge

Dated: May 30, 2014
JCF/sr
Cc: viae-mail only

Paul L. Nine, Attorney at Lavaffice @paullninepc.com
Aaron M. Keyes, Attorney at Laweyes@aloiaandassociates.com




